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Arising out of Order-In-Original No. 662 /AC/Demand/22-23 dated 28.3.2023
passed by The Assistant Commissioner, CGST Division-I, Ahmedabad North
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR T T AT S~

Revision application to Government of India:

(1) iy SearesT Qe erfrfem, 1994 i e orad T adTq TQ AT 3 a1k o qEIh 8T
JY-TRT o T g 3 Siavid CIETT S STefe |i=d, MR 4L, fa<r wermer, Tted [T,
=Teft wiRrer, shaer Sio s, dog 7, =% fReefl: 110001 = Fi st =iy -

. A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

@)  Tfe wrer i griw F wrer § Sa UHT griNeR @ ¥ Bl SR AT o T s | AT R
ISR & gAY WS & AT & ST g¢ Ant &, 27 Rl sroemm a1 wvere & =13 ag fredt sreem #
77 TR AUSTITE & T AT T T1hdT 2 IR §3 ol

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@  WTa % arg} Bl Trg AT veer # Reifag are o= a1 9 F ARt F
ST Qo % TReae & wreer & ST 9T % arg Bt g ar waer § fatiRa @)




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods Whlch are °

exported to any country or territory outside India.
@) AR e T ST B R SR 3 aek (e AT e w) Frate B w@r A an

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(®) SR ScqTeT Y ST 96 3 ST S R S S7 $Re A Y v 8 o) A e o 5w
T Ud e & qarfern smaen, srfier % gy aTRa &Y gwy ux ar 919 § A et (7 2) 1998
T 109 gRT fAg<h Y T &N

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) FFag STed e (erfie) Fawmesr, 2001 F FEw 9 F siasia Ay yor 4t su-8 # v
et &, I amer F wfr sweer YT Rets & A7 ama F ofager-aea ©d snfier stew f @<
gfaat & arer I e BT ST A1yl SS9 9Ty @rar § @0 e Y F ofwiq oy 35-3 #
e < 26 YT 3 | o T Er3-6 ATer &l i ¥t gt A1yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a cdpy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  TXTASI smaree o |Ter SIgl §erd T Ue 91E ®99 AT Iq hH grdl w94 200/ - tﬁvwaﬁr
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved

is more than Rupees One Lac.

T S, IERT SeATaEA (e Ud AT R erdieltd mraiRener ¥ iy srfier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =i Scare o stfafRaw, 1944 &t ey 35-4f1/35-% & sfaria:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Sefered aRege ¥ qaTT SR % St it erdier, srfiar & Wiwer AT Ok, Feard
STE e U SaTeT srdiely FariaERer (Rwee) @ aiE atg e, srguarere & 2nd @7,
TgHTeLT w1, rERar, RN, SgAe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nomlrfé'.’caé""pjlblm
sector bank of the place where the bench of any nominate public sec r‘b k o=f ’che
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =T g AfaFaw 1970 T difET it eggE -1 F siwla MeiRa & sgar S5
area 4T gerenedr FaTRat fota widerd & sred § € T@E W TF TR € 6.50 3 & =
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(8) = A Helfera WAt =y [A=or A arer Al iy N oY e arehiea oA Strar § S wr
90, AT SEATaA e U Haen STielir manideRer (FrEifa ) aw, 1982 4 [igd g1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T I, FeET SIS ook T Fare ardfleda rariaswr (fReee) Wb aia ardter % qrae
¥ FFeaw T (Demand) TF € (Penalty) T 10% & STAT HTAT ST g1 greriieh, Af&rehas q&f SrT
10 #3E ¥ 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
T IS Yoo A AT F i, AR T Faed i /0T (Duty Demanded) |

(1) €< (Section) 11D % dga Maiia i,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiij  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T ameer 3 9 erdler STiAeTor o wHeT Sigt Qo AT e A7 ave arfed gr qv i fhg 1y
g 5 10% wwaﬂxaﬁmmﬁmﬁa@wm%ﬁ 10% SFTAT 9% 6l SIT Tl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Himanshu Nanjibhai Vora, Prop. Mihir
Chair, F-1,” Matru Intercity,Nr. Canal,Opp. Shiv Park, Thakkarbapanagar, Ahmedabad-
382350 (hereinafter referred to as “the appellant”) against Order-in-Original No.
662/AC/Demand/2022-23 dated 28.03.2023 (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Central GST and C. Ex., Division-I, Ahmedabad

North (hereinafter referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AGFPV5193C. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2015-16, it was noticed that the 'appellant has shown income under the
heads “Sales of services under sales / Gross Receipts from Services (Value from ITR)” filed
with the Income Tax department but nether obtained service tax registration not paid the

applicable service tax. Details of the same are as under:

E.Y. Sales of services(as per ITR) Service tax not/Short
paid
2015-16 | 28,65,823/- 4,15,545/-

The appellant were called upon to clarify the same and submit copies of relevant
documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

41 Subsequently, the appellant was issued Show Cause Notice No. STC/AR-1/2015-
16/Un. Reg/Himanshu/2021-22 dated 23.04.2021 demanding Service Tax amounting to Rs.
4,15,545/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994 and imposition of penalties under Section 77 and Section 78 of the Finance
Act, 1994,

2.2 The Show Cause Notice was adjudicated, vide the impugned order by the adjudicating
authority wherein the demand of Service Tax total amounting to Rs. 4,15,545/- for F.Y. 2015-
16 was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994
along with Interest under Section 75 of the Finance Act, 1994. Further (i) Penalty of Rs.
4,15,545/- was also imposed on the appellant under Section 78 of the Finance Act, 1994 and

(if) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the
Finance Act, 1994,
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3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

o The appellant submitted that he was engaged in intermediate production process as job
work for the manufacture of chair and trading of the chair. They have filed their reply
on dated 23.04.2021 against the SCN. They have income Rs. 18,33,223/- from trading
of chairs on which VAT is paid during the F.Y. 2015-16. Further, Rs. 28,65,823/- have
been earned from intermediate production process as job work for the manufacture of
chair and such income is exempted from service tax as per entry no 30(ii)(c) of Noti.
No. 25/2012 dated 20.06.2012.

o  They submitted that they have nothing suppressed from the department and therefore
the extended period can’t be invoked in their case. They requested to set aside the

impugned OIO and allow their appeal.

4. Personal hearing in the case were fixed on 11.09.2023. Shri Arjun Akruwala, CA
attended the personal hearing on the behalf of the appellant. He reiterated the contents of the
written submission and stated that the appellant provided the Job work service to its
~ customers who were registered with the Central Excise department and paid the applicable
duty. Thereforé, the appellant is not liable to pay service tax on the job work service rendered
by them as per Noti. No 25/2012 dated 20.06.2012.He requested to set aside the impugned
0I0.

Further, due to change in the appellate authority, the appellant was given another
personal hearing on dated 12.03.2024, 19.03.2024,22.03.2024 and 22.03.2024 but no one

attended the same.

3. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in. the Appeal Memorandum, during the course of personal hearing and documents
available on record. The issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, confirming the demand of service tax against the
appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015- -
16 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to departmental letters. Further the demand was also confirmed by the adjudicating authority .

7. Now, the submission is filed before me. While going through the submission, it is
found from the P&L statement for the F.Y. 2015-16 that they have earned Rs. 28,65,823/-
from Job work services and the same is shown in “Sale of Service in their ITR. From the

submission it is noticed that the appellant has submitted a declaration from “M/s E Complex
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Pvt. Ltd” stating that the appellant has done job work for their final product and they were
paying Excise duty on the final product. Except above, the appellant has not furnished copies
of any job work challan, Invoice etc supporting their claim. In absence of the same it can’t be
said that the income was earned from claimed sources and the matter needs verification of the

records of the appellant at the adjudication stage.

In view of the above, I am of the considered view that it will be fit to remand the
matter back to decide it a-fresh considering all the facts along with the direction to appellant

to furnish all relevant documents before the adjudicating authority.

8. In view of above, I set aside the impugned order and allow the appeal filed by way of

remand.

9. ordier shal IRT &S et T8 oo T ey SUTh aXieh o fohaT ST g |

The appeal filed by the appellant stands disposed of in above terms.

Attested
v
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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M/s. Himanshu Nanjibhai Vora, Appellant
Prop. Mihir Chair, F-1, Matru Intercity,
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The Assistant Commissioner, Respondent
Central GST and C. Ex.,
Division-I, Ahmedabad North
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